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 1.  TIME:  9:00   CASE#: MSC17-01761 
CASE NAME: GUZMAN VS DISCOVERY BUILDERS 
HEARING ON MOTION TO/FOR CONSOLIDATE AND SEVER CASES FILED BY 
SAN MARCO PROPERTIES LLC, SEECON FINANCIAL AND CONSTRUCTION CO, 
* TENTATIVE RULING: * 
 

Hearing continued by stipulation of the parties to April 8, 2021 at 9 a.m.  A case management 
conference is also set by the Court for April 8, 2021 at 9 a.m. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00312 
CASE NAME: COLEMAN VS. TRANS BAY 
HEARING ON MOTION TO/FOR TO APPROVE PAGA SETTLEMENT AND DISMISS 
PAGA CLAIM FILED BY GREG COLEMAN, RICHARD BOU 
* TENTATIVE RULING: * 
 

 Hearing required. 

Plaintiffs filed this case February 14, 2019, against defendants Trans Bay Cable, LLC, 

and Steven Powell asserting individual claims arising from the employment relationship and a 

PAGA claim (based on alleged wrongful termination).  On October 1, 2019, the Court ordered, 

pursuant to the parties’ stipulation, that the claims be sent to arbitration “with the exception of 

the PAGA claims[.]”  The matter was stayed pending arbitration, and plaintiffs retained their right 

to pursue PAGA claims after the arbitration was completed. 

 Plaintiffs have now filed a motion “to approve PAGA settlement and to dismiss PAGA 

claim.”  At mediation, the parties reached an agreement resolving the individual claims.  In 

addition each plaintiff “releases their personal PAGA claim but does not release any PAGA 

claim presently before this Court as to any other current or former employees of TBC.”  Based 

on discovery conducted during the arbitration, which “did not produce any documents or other 

information indicating that there were similarly situated and/or otherwise aggrieved employees 

that were terminated by Trans Bay Cable on comparable grounds” plaintiffs have now 

concluded that there is no “evidence that provides a legal and factual basis for the PAGA claim 

to continue.”   The parties initially did not provide any disclosure of the terms of the settlement, 

other than the fact that it does not include any PAGA penalties.  They cite various authorities 

indicating that, under the proper circumstances, little or no PAGA penalties may be appropriate. 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 
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bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

 Initially, the parties declined to file any documents describing the actual terms of the 

settlement, deeming it confidential.  As a result, the Court ruled that in the absence of any 

information about the actual terms of settlement, or about the actual merits of plaintiffs’ claims, 

the Court could not determine whether the settlement is appropriate.  The Court noted that it 

could be that the claim has a high degree of merit, and that a penalty with respect to the 

individual violation is appropriate, but that plaintiffs have traded that penalty for individual 

compensation, which does not have to be shared with the state.  Or it may be otherwise.   On 

the initial record, however, the Court could not determine whether the settlement was 

appropriate.  The Court understands that the dismissal of PAGA claims as to the other 

employees would be without prejudice.  But plaintiffs seek approval of the PAGA claim with 

respect to their wrongful termination claims, which requires that the Court consider whether that 

settlement is reasonable.  In essence, there is no such thing as an “individual” PAGA claim.  All 

PAGA claims are brought on behalf of the State, even if they arise from conduct directed toward 

only one individual.   

 Subsequently, the parties submitted the terms of the proposed settlement under a 

sealing order, adopted by the Court in accordance with the terms of Rule of Court 2.550. 

 Without disclosing the terms of the confidential settlement, the record is still somewhat 

problematic.  The motion in support of approving the settlement states that each party is bearing 

its own fees and costs (“except as separately agreed upon between plaintiff and plaintiff’s 
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counsel”).  The terms of the agreement are to the contrary.  Thus, any attorney fee award must 

be found by the Court to be reasonable, and there is no evidence in the record establishing that.  

Moreover, the relative amounts of the recovery paid to plaintiffs and paid to their attorneys justify 

the inference that that PAGA liability is being traded for personal recovery and attorney’s fees.  

Yet there is no evaluation of the individual claims to suggest that they, by themselves, warrant 

the amount of recovery. 

 In addition, the parties state that they provided a copy of the proposed settlement to the 

LWDA before the motion was filed, but the agreement filed with the LWDA did not reflect all of 

the terms of the agreement, referring only to the “Confidential Settlement Agreement” as 

providing that “Defendant agreed to pay Plaintiffs a sum of money to fully and finally resolve 

Plaintiff’s individual claims.” (Settlement agreement, Ex. C to Vandall Declaration.)  Thus, it is 

not clear to the Court that this notice complies with the statute.   

 In essence, it appears that the parties view this as two entirely separate agreements: 

one resolving the individual wrongful termination claims (not subject to any judicial review), and 

one resolving the PAGA claim (subject to judicial review).  But the claims were pleaded 

together, litigated together, negotiated together, and resolved together.  They cannot be entirely 

separated. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-00312 
CASE NAME: COLEMAN VS. TRANS BAY 
HEARING ON MOTION TO/FOR SEAL CONFIDENTIAL SETTLEMENT AGREEMENT 
FILED BY GREG COLEMAN, RICHARD BOU, TRANS BAY CABLE LLC, STEVEN 
* TENTATIVE RULING: * 
 
 Hearing vacated. 

  

 4.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS SEQUOIA EQUITIES, INCOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 

 

If no one contests the tentative ruling (Line 5), the CMC is vacated. 
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 5.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS SEQUOIA EQUITIES, INCOR 
HEARING ON MOTION TO/FOR APPROVE PAGA SETTLEMENT FILED BY ANDREW 
LAW 
* TENTATIVE RULING: * 
 
  
  Andrew Law moves for approval of the settlement of his PAGA suit against Sequoia 

Equities. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to pay overtime, failure to provide proper meal and rest breaks, and failure to 

provide accurate itemized wage statements.   

The total settlement payment is $555,000.  This is composed of $350,434.19 in PAGA 

penalties (of which 75% will be paid to the LWDA, and the aggrieved employees will receive 

25%, allocated based on the number of pay periods that they worked), $185,000 in attorney’s 

fees, costs of $13,665.81 (not to exceed $15,000), and $5,900 in costs to the settlement 

administrator (not to exceed $7,000).  The fees, litigation costs and administrative costs would 

be paid first, and the PAGA penalty would be the remainder.  Thus, it could be a bit lower, i.e., 

$348,000. 

Plaintiff’s counsel attests that substantial discovery was undertaken, and the matter was 

resolved with the assistance of an experienced mediator. 

The complaint alleges, by attaching the PAGA notices, that they were provided, and 

counsel’s brief attests that notice of the settlement was provided to the LWDA.  The allegations 

are not supported by a competent declaration. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim.  Penalty shares will be apportioned based on the number of 

weeks worked during the time period in question.  Checks not cashed within 180 days will be 

distributed to the State Controller’s Unclaimed Property Fund. 

Plaintiff and Defendant also entered into a “separate Confidential Settlement Agreement” 

of plaintiff’s individual claims, in which plaintiff received $10,000. 

B.  Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 
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bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

Counsel has not provided any real assessment of the strengths and weaknesses of the 
case, although they have provided an assessment of the maximum value of the PAGA 
penalties.  They have, however, estimated the maximum PAGA civil penalties, estimating 
between $1,110,000 and $2,775,000.  This estimate, however, is subject to various challenges, 
e.g., “penalty stacking,” and PAGA penalties may be greatly reduced for a variety of reasons. 

If this case were a class action, in which the individual wage claims of the employees 
were being resolved, the Court would be inclined to be more demanding in seeking an 
explanation of the strength and weaknesses, and hence value, of the case.  In this instance, 
however, given the number of employees and pay periods, the amount of the PAGA penalty is 
more than the Court typically sees, and is fair and reasonable.  

Where, as here, the PAGA plaintiff also settles his individual claims, there is the potential 
that the PAGA recovery may be reduced in exchange for a higher payment on the individual 
plaintiff’s claims.  In this instance, the relatively minimal private settlement of $10,000 is too 
small to raise any concern. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiff seeks fees and costs on a lodestar basis, not a fixed 

percentage of the total settlement.  Although the basis for the fee award is one-third of the 

recovery, counsel also has calculated a lodestar fee amount of $154,360, presumably 
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anticipating that the Court may require a “lodestar crosscheck” as provided for in Lafitte v. 

Robert Half International (2016) 1 Cal.5th 480, 503, even though this case is not a class action. 

The implied multiplier thus calculated is about 1.2.   

The total amount of hours spent (248.35), appears to be reasonable. The hourly rates 

used by counsel run from $475 to $795.  The highest rates are high, but not beyond what the 

Court has seen in this type of case.  In addition, the work appears to have been divided among 

the attorneys of different experience levels, indicating that counsel did not have senior partners 

performing (and billing) for work that could be done by junior associates.  (See 569 E. County 

Blvd. LLC v. Backcountry Against the Dump, Inc. (2016) 6 Cal.App.5th 426, 438 [trial court 

permissibly reduced fees where “the yeoman’s work could have been handled by associates 

billing much lower rates”].)  The lowest hourly rate of $475, however, is somewhat high.  Since 

The purpose of a lodestar cross-check is not to hold counsel to a reasonable lodestar fee, but to 

determine whether an adjustment is necessary.  None is needed here. 

D. Conclusion 

The motion is granted, subject to counsel filing with the court a competent declaration 

attesting the provision of the necessary PAGA notices, including notice of the settlement, within 

five days.  Even though this is not a class action, because the matter involves distribution of 

funds through an administrative process, a compliance hearing should be held. One week 

before the compliance hearing, counsel shall file a compliance statement. 10% of the attorney’s 

fees shall be withheld by the Administrator pending the compliance hearing. 

 Counsel is directed to prepare an order reflecting the Court’s tentative ruling, the other 

provisions submitted in the proposed order, and scheduling a compliance hearing for a suitable 

date chosen in consultation with the Department’s clerk.   

 

  

 6.  TIME:  9:00   CASE#: MSC20-00194 
CASE NAME: EDNALINO VS. DISCOVERY BUILDER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued by the Court to April 8, 2021 at 9 a.m. 
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 7.  TIME:  9:00   CASE#: MSC20-01379 
CASE NAME: VASQUEZ VS VEEV GROUP, INC. ET 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS 1ST 
AMENDED COMPLAIN FILED BY AEROTEK, INC., A MARYLAND CORPORATION, 
* TENTATIVE RULING: * 
 

Before the Court is a motion to strike portions of the First Amended Complaint pursuant 
to Code of Civil Procedure §§ 435-436 (“Motion”). The Motion was purportedly filed by 
defendants Allegis Group, Inc. and Aerotek, Inc., but the former was dismissed on November 
23, 2020, and the Motion is therefore brought by Aerotek alone.  

The Motion is granted in part. The following portions of the First Amended Complaint 
are stricken: 

 page 5, lines 8–9 (“and the failure to include premium pay for missed and/or 
interrupted rest and meal breaks”)  

 page 6, line 28 and page 7 line 1 (“and the meal and rest period premiums owed”) 

 page 4, line 21 [sic] (“and meal and rest period premiums”) 

No leave to amend has been requested and it appears amendment would likely be futile 
as the issues seem to be purely legal. However, if plaintiff appears at the hearing to contest this 
ruling, with proposed facts that would support the items stricken, the Court will consider 
permitting leave to amend. Absent such occurrence, Aerotek shall file and serve its answer by 
March 15, 2021. 

Background 

Plaintiff Kevin Vasquez (“Vasquez” or “plaintiff”), a former non-exempt employee of 
defendants, filed his original complaint on July 22, 2020. A stipulation was filed allowing plaintiff 
to file a First Amended Complaint (“FAC”), which he did on October 26, 2020, alleging Labor 
Code violations in his individual capacity and as a private attorney general under the Labor 
Code Private Attorneys General Act of 2004 (“PAGA”).  

On November 30, 2020, Aerotek filed this Motion seeking to strike the following portions 
of the FAC: 

1. wage statement claim based on an alleged failure to pay meal and rest period premiums:  

 page 5, lines 8–9 (“and the failure to include premium pay for missed and/or 
interrupted rest and meal breaks”)  

 page 6, line 28 and page 7 line 1 (“and the meal and rest period premiums owed”) 
2. derivative waiting time penalties based on premiums for missed meal and rest periods 

 page 4, line 21 [sic] (“and meal and rest period premiums”) 
3. penalties pursuant to PAGA at the “subsequent violation” amount 

 page 7, lines 11–12 (“and $200.00 for each subsequent violation per employee per 
pay period”) 

Vasquez opposes the Motion.  

Meet and Confer Requirement 
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Because no additional meet and confer was held after plaintiff filed his FAC, the Court 
issued a tentative ruling on February 3, 2021, continuing the hearing on the Motion and 
requiring Aerotek to (1) meet and confer on the FAC, as required by Code of Civil Procedure, § 
435.5 (a), and (2) file a supplemental declaration stating the conference had occurred.  

In response to the request, Aerotek submitted a “Supplemental Declaration of Kevin D. 
Sullivan” to the Court on February 18, 2021. The declaration was not electronically filed, as 
required by the Court’s October 20, 2020 order mandating electronic filing. So that the Motion 
may be considered on its merits, the Court has opted to accept the paper copy of the 
supplemental declaration with the understanding that parties must electronically file all future 
documents in this matter. 

As to arguments raised in the supplemental declaration disputing whether compliance 
had been achieved through the initial conference, prior to the filing of the FAC, such points are 
irrelevant. The language in the statute is unambiguous and mandatory (“responding party shall 
meet and confer again”).  

Request for Judicial Notice 

With its reply, Aerotek requests judicial notice of an order from San Mateo Superior 
Court, ostensibly attached as Exhibit A, but no exhibit is attached. Rule of Court 3.1306 requires 
a party requesting judicial notice to provide a copy of the material. The request is denied.  

Analysis 

Upon a motion by defendant, a court may strike any irrelevant, false, or improper matter 
in a complaint, or any part of the complaint not drawn in conformity with the laws of this state. 
(Code Civ. Proc., §§ 435-436.) The grounds for a motion to strike shall appear on the face of the 
challenged pleading or from any matter of which the court is required to take judicial notice. 
(Code Civ. Proc. § 437(a).)   

Wage Statement and Waiting Time Penalties Arising from Nonpayment of Meal and Rest Period 
Premiums 

Classifying as “derivative” penalties based on wage statements omitting premiums, and 
any waiting time penalties for these premiums, Aerotek moves to strike them from the FAC. 

Labor Code § 226.7 requires an employer to pay its employees “one additional hour of 
pay at the employee’s regular rate of compensation for each workday that a meal or rest or 
recovery period is not provided.” Whether this additional hour of pay, referred to as a “premium,” 
is considered a “penalty” or “wage” is crucial to whether employers can violate requirements to 
provide accurate wage statements by omitting the premium amounts owed, and whether 
employers can violate requirements to timely pay wages by not paying the premiums at the time 
of issuing final paychecks.  

The question has been addressed in several decisions that considered the issue as part 
of other determinations. For example, in Murphy v. Kenneth Cole Productions, Inc. (2007) 40 
Cal.4th 1094, the California Supreme Court considered the question as it related to the statute 
of limitations for bringing an action to recover the premiums. The statute of limitations for wage 
claims, not penalties, was ruled to apply, suggesting the premiums should be construed as 
wages.  
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Five years later, in Kirby v. Immoos Fire Prot., Inc. (2012) 53 Cal. 4th 1244, the Supreme 
Court explained that attorneys’ fees were not recoverable for an employer where the employee 
plaintiffs failed to prove their rest period premiums claim under Lab. Code, § 226.7. Kirby noted 
there that the premiums were “concerned with ensuring the health and welfare of employees by 
requiring that employers provide meal and rest periods as mandated by the IWC.” (Kirby, supra, 
53 Cal.4th at 1255.) The California Supreme Court held that the two-way fee-shifting provision in 
Lab. Code, § 218.5, for actions alleging nonpayment of wages, did not apply to section 226.7 
claims alleging the failure to provide meal and rest periods, because the action was brought to 
enforce the meal and rest break requirements, not the premium pay requirement. (Kirby, supra, 
53 Cal.4th at 1259.)  

Other cases, including Ling v. P.F. Chang's China Bistro, Inc. (2016) 245 Cal.App.4th 
1242 and Betancourt v. OS Restaurant Services, LLC (2020) 49 Cal.App.5th 240 followed Kirby 
on the question of attorneys fee awards.  

Neither Murphy nor Kirby directly decided whether denial of § 226.7 premiums can 
support a derivative claim. Courts have been inconsistent in their interpretation of the relevant 
decisions and until recently, no controlling case had addressed the question.  

Then, in Naranjo v. Spectrum Security Services, Inc. (2019) 40 Cal. App. 5th 444, the 
Second District Court of Appeal specifically held derivative wage statement claims and waiting 
time penalties could not be based on claims for premiums under section 226.7. Naranjo is now 
pending in the California Supreme Court. Pursuant to California Rules of Court, Rule 
8.1115(e)(1), Naranjo has no binding effect as long as review is pending.  

Nonetheless, this Court finds the reasoning in Naranjo persuasive. The Naranjo court 
analyzed both Murphy and Kirby, and distinguished them.  Following the statute, the court 
concluded that “[t]he penalty is paid to the employee, not for ‘labor, work, or service … 
performed personally by the [employee]’ but for the employer’s recalcitrance.  Read this way, an 
employer’s failure, however willful, to pay section 226.7 statutory remedies does not trigger 
section 203’s derivative penalty provisions for untimely wage payments.”  

Vasquez does not discuss Naranjo in depth. He instead dismisses the decision as non-
binding and observes that it “may ultimately be struck down by the Supreme Court.”  Plaintiff 
may be correct.  Until then, however, this Court agrees with Naranjo. As a result, the derivative 
penalties for waiting time and wage statement inaccuracies based on section 226.7 premiums 
are improper matter not drawn in conformity with the laws of this state. The Motion is granted 
with respect to these items.  

Subsequent Violations Under PAGA 

Defendant seeks to strike the mention of “subsequent violations” from the FAC based on 
there being no prior finding of violation by a court or the DLSE. In support of its position, Aerotek 
cites one controlling case: Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157. Plaintiff 
cites the same authority in opposing the Motion.  

The Labor Code PAGA allows aggrieved employees, acting as private attorneys general, 
to personally and on behalf of other current or former employees, recover civil penalties for 
violations of the Labor Code. (See Lab. Code, § 2699.) The amount of the penalties is stated as 
“one hundred dollars ($100) for each aggrieved employee per pay period for the initial violation 
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and two hundred dollars ($200) for each aggrieved employee per pay period for each 
subsequent violation.” (Lab. Code, § 2699 (f)(2).)  

In Amaral, the court adopted a notice standard to distinguish between initial and 
subsequent violations:  

Until the employer has been notified that it is violating a Labor Code provision 
(whether or not the commissioner or court chooses to impose penalties), the 
employer cannot be presumed to be aware that its continuing underpayment of 
employees is a “violation” subject to penalties. However, after the employer has 
learned its conduct violates the Labor Code, the employer is on notice that any 
future violations will be punished just the same as violations that are willful or 
intentional—i.e., they will be punished at twice the rate of penalties that could have 
been imposed or that were imposed for the initial violation.”  

(Id. at 1209.) 

The Amaral court found a 1984 DLSE memorandum requiring “notice” persuasive. Both 
the memo discussed there, as well as the facts in Amaral, pre-dated the Labor Code Private 
Attorney General Act. In other words, at the time plaintiffs filed their complaint in Amaral, and at 
the time of the original DLSE memo discussed there, the potential for a private attorney general 
to provide notice was nonexistent. Accordingly, Amaral cannot support or undermine the 
sufficiency of a letter by the plaintiff private attorney general, as exists here. Thus, the 
parenthetical in the quoted text, which is emphasized by Aerotek to mean the letter is not notice, 
holds little weight. 

Vasquez alleges that he sent notice via certified mail on or about May 15, 2020, and filed 
an online PAGA claim with the California Labor and Workforce Development Agency the same 
day. Cases that have interpreted Amaral have inconsistently interpreted whether this sort of 
“notice” is sufficient, or whether a court or the DLSE must make a “finding” of violations. The 
parties do not provide binding authority on this issue.  

Defendant submits a recent case from the Ninth Circuit, Bernstein v. Virgin America, Inc. 

(9th Cir. Feb. 23, 2021) ____ F.3d _____ in support of its argument. Although this new decision 

adds to the considerable number of federal authorities that suggest a court or Labor 

Commissioner must notify an employer about its violations before “subsequent violations” can 

occur, the Ninth Circuit did not explain its interpretation of the parenthetical in Amaral.  

The Court observes that here, neither party has provided the letter sent to Aerotek, or its 
response, if any. Regardless of what may be pleaded, nothing stated in the complaint forecloses 
an evidentiary showing by Aerotek, at the appropriate stage in this case, that it was not 
sufficiently on notice to trigger the higher penalty. Further, the Court has discretion to award a 
lesser amount of penalty than the maximum PAGA states, based on the facts and 
circumstances of a particular case. (Lab. Code, § 2699 (e)(2).)  

For pleading purposes, the allegation of notice is sufficient to distinguish between initial 
and subsequent violations pursuant to PAGA. Therefore the mention of “subsequent violations” 
in the FAC is not irrelevant, false, improper, or otherwise “not drawn in conformity with the laws 
of this state.” 
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 8.  TIME:  9:00   CASE#: MSC20-01379 
CASE NAME: VASQUEZ VS VEEV GROUP, INC. ET 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone). 

  

 9.  TIME:  9:00   CASE#: MSC20-01973 
CASE NAME: SAARMAN VS. MILLS 
HEARING ON DEMURRER TO COMPLAINT of SAARMAN CONSTRUCTION, LTD. 
FILED BY ANTONY MILLS, RICHARD AVELAR & ASSOCIATES, RICHARD 
* TENTATIVE RULING: * 
 
Hearing vacated.  First amended complaint was filed on 2/19/21. 

 


